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CGeneral Information Letter: Provision of |eased enpl oyees who will solicit sales
of tangi ble personal property on behalf of the lessee is not protected by Public
Law 86-272.

November 24, 1998

Dear :

This is in response to your letter dated Novenmber 11, 1998, in which you request
a letter ruling. The nature of your letter and the information you have provided
require that we respond with a General Information Letter which is designed to
provide general information, is not a statenment of Departnent policy and is not
bi nding on the Departnent. See 86 Ill. Adm Code 1200.120(b) and (c).

In your letter you have stated the foll ow ng

W are witing to you on behalf of our client (the "Conpany”) and its
sol e shareholder, in an anonynmous fashion, in response to your letter

ruling. The Illinois Departnment O Revenue issued a ruling earlier
this year in which you found the existence of nexus for incone tax
pur poses. We respectfully request that you reconsider your position

based upon the new positions and authority discussed hereafter.

Fact s

W have reiterated the facts verbatim from the previous ruling
request . The Conpany is an S Corporation for federal incone tax
purposes as defined by the Internal Revenue Code 8§1361. The Conmpany
is incorporated in New Jersey and its sole office location is within

New Jersey. It does not have any corporate locations within Illinois.
In addition, the Conpany has individual shareholders who are not
residents of 1Illinois and do not conduct any business activities
within Illinois.

The Conpany provides its custoners wth |eased enployees who are
consi dered detail nen. Generally, detailnen visit doctor's offices and
other nedical facilities to pronote a pharmaceutical product. Such
pronoti on consists of encouraging sales, explaining product usage and
other product information, providing sanples owned by the Conpany's
custoner, and answering questions relating to the products. The
ultimate purpose of the visits is to recomend purchases of these
products. The conpany's enpl oyees do not call on custoners within the
state to collect on delinquent accounts. They do not accept returned
mer chandi se or meke adjustnents on that merchandi se. In addition,
they do not pick up damaged or out-of-date nerchandise or nmake
adjustments for those products. The enployees do not authorize credit
for existing or potential cust oners, nor do they investigate
complaints by custonmers within Illinois. The enployees do not receive
purchase orders or mmke "spot sales" of sanples that they carry wth
them They do not accept or secure deposits of down paynents, nor do

they collect installnment paynents for purchased nerchandise. The
enpl oyees do not repossess products or perform any inspection of
products. The enployees do not set up nerchandi sing or advertising

di spl ays, nor do they arrange cooperative advertising agreenents with
their custoners. They do not conduct training courses or schools for



their customers, agents, or distributors. In addition, they do not
hold neetings, handle conplaints, troubleshoot or give advice to
potential custoners. Lastly, no deliveries are made into Illinois by
t he Conpany since the Company is detailing products for its custoners.
It is the Conmpany's custonmers that handle deliveries and all related
activities. The Conpany has no presence in Illinois except for the
activities of the detail nen.

It is our contention that Federal Public Law 86-272 (15 U S.C. 8381)
is applicable to the Company and/or nonresident sharehol ders despite
the fact that the Conmpany's detailnen's efforts solicit products for
other unaffiliated busi nesses. As a result, the detailnen activities
of the Company within Illinois are not nexus-bearing activities for
i nconme tax purposes.

Di scussi on
Federal Public Law 86-272 (15 U.S.C. 8381) states that:

No State, or political subdivision thereof, shall have power to
i npose, for any taxable year ending after Septenber 14, 1959, a
net income tax on the incone derived within such State by any
person from interstate comrerce if the only business activities
within such State by or on behalf of such person during such
taxabl e year are either, or both, of the follow ng:

(1) the solicitation of orders by such person, or his
representative, in such State for sales of tangi ble personal
property, which orders are sent outside the State for approval
or rejection, and, if approved, are filled by shipment or
delivery froma point outside the State; and

(2) the solicitation of orders by such person, or his
representative, in such State in the nane of or for the
benefit of a prospective custoner of such person, if orders by
such custoner to such person to enable such customer to fill
orders resulting from such solicitation are orders described
i n paragraph (1).

W had provided you in our previous ruling request with sufficient
support to conclude that detailnmen activities do not exceed
"solicitation."” See Wsconsin Departnent of Revenue v. WIIliam
Wigley Jr., Co., 112 S. C. 2447 (1992); Smth, Kline and French
Laboratories v. State Tax Conm ssioner, 403 P. 2d 375 (Or. 1965); Miro
Phar maceutical, Inc. v. Allan A Crystal, Comm ssioner, 1994 W 395266
(Conn. Super. 1994). Therefore, we are addressing in this letter the
applicability of PL 86-272 to conpanies which perform a service of
nmerely soliciting orders on behalf of its custonmers.

Al though a perception may exist that PL 86-272 does not apply to
service providers, we strongly believe that an exception exists for
service providers selling tangible personal property. PL 86- 272
provi des an exenption from state inconme taxes for a "person,"” based on
the type of activities performed within a state. Such activities nust
be limted to solicitation of orders by such "person." There is
absolutely no requirenent that the "person"” nust sell its own tangible
personal property. The relevant sections of PL 86-272 provide that a



state cannot inpose an inconme tax if "..the only business activities
within such state by or on behalf of such a person.are.the
solicitation of orders by such a person.for sales of tangible personal
property.” The term "by or on behalf of such person" refers only to
the business activities and not which conpany owns the tangible
personal property. Therefore, PL 86-272 only requires the review of a
person's own business activities for selling tangible persona
property which theoretically could belong to any other business. To
conclude otherwise would be reading into PL 86-272 an interpretation
which is not apparent. As a result, the service of providing |eased
enpl oyees who solicit tangi ble personal property should be a protected
activity.

The State of New York has espoused this theory concerning the taxation
of activities within its state. The New York Departnent of Taxation
and Finance (the Departnent) released an Advisory Opinion, TSB-A-
91(2)C, which stated that the leasing of enployees who conduct
activities in New York wll subject the out-of-state conpany to
taxation, only if the underlying activities exceed solicitation as
outlined in PL 86-272.

The taxpayer in this decision |eased enployees to its custoners.
These enpl oyees conducted adm nistrative functions for the conpany's
clients. Despite the fact that the taxpayer was providing a service
to its custoners, the Departnent held that PL 86-272 should be
considered and that it |ooks to the underlying activities of the
| eased enployees to determ ne whether the lessor is "doing business"
in New York. The activities (admnistrative functions) that the
| eased enployees were providing were held to violate PL 86-272 and
were therefore subject to income tax. The relevance of this decision
is that PL 86-272 was the appropriate authority to consider, despite
the performance of a service or the leasing of enployees. The
Departnent |ooked to whether the admnistrative activities exceeded
solicitation activities rather than determi ning that |eased enployees

are providing a service in general. In the Advisory Opinion, the
activities did exceed solicitation activities. The Depart nent
enphasi zed that the activity itself nmust be analyzed. In the
Company's  case, the detailnmen activities are not exceedi ng
solicitation. The intention of PL 86-272 is to avoid burdensone

taxation of parties whose only activity wthin their state is
solicitation, regardless of whether the solicitation 1is being
conducted on their own behalf or on behalf of others. This intention
has been clearly manifested in TSB-A-91(2)C

Al though we have not found relevant authority in this area in
Illinois, we believe guidance can be drawn from the aforenentioned
decision and the literal |anguage of PL 86-272. In applying PL 86-272
and this decision to the Conpany's situation, it is clear that the
Company's detailnmen activities within Illinois should not cause nexus
for income tax purposes.

Response
In the absence of any significant supporting authority for your position, a broad
contextual reading of the Congressional enactnent is helpful. "The essenti al

pur pose and design of Public Law 86-272 were to grant tax immunity to out-of-
state vendors who are not 'local nerchants,' but have salesnen in the State who



solicit orders for acceptance out-of-state and for shipnment of the goods to the
custoners from other States." (Hell erstein and Hellerstein, State Taxation, 2d
Ed., 6.13(1)(c)). PL 86-272 was passed to protect a type of interstate comerce,
the interstate sale of tangible personal products. This contrasts with your
formulaic interpretation, which enphasizes the "activity" of solicitation.
Illinois will not change the already stated position that a service conpany
cannot be protected by that federal statute.

As stated above, this is a general information letter which does not constitute a
statenent of policy that applies, interprets or prescribes the tax laws, and it

is not binding on the Departnent. If you are not under audit and you wish to
obtain a binding Private Letter Ruling regarding your factual situation, please
submt all of the information set out in itens 1 through 8 of Section

1200. 110(b).

Si ncerely,

Kent R Steinkanp
Staff Attorney -- |ncone Tax

Enc.
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